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STATE OF MINNESOTA: 

Petitioner, Lawyers Professional Responsibility Board (LPRB) respectfully 

petitions this Court to amend the Minnesota Rules of Professional Conduct (MRPC) and 

the Rules on Lawyers Professional Responsibility (RLPR) as set forth below. 

In support of this petition, the LPRB would show the following: 

Introduction. 

1. Petitioner LPRB is a Board established by this Court to oversee the lawyer 

discipline system. 

2. This Court has the exclusive and inherent power and duty to administer 

justice and adopt rules of practice and procedure before the courts of this state and to 

establish standards for regulating the legal profession. This power has been expressly 

recognized by the Legislature. See Minn. Stat. Q 480.05. 

3. This Court has adopted the MRPC by way of establishing standards of 

practice for lawyers licensed by the State of Minnesota to practice law and the RLPR to 

govern the procedure for enforcing and administering the MRPC. These Rules have 

been amended from time to time. 



4. At its June 1998 meeting, the LPRB directed its Rules Committee to study 

the MRPC and the RLPR and recommend to the LPRB any proposed amendments. The 

Rules Committee made several recommendations. At its September 1998 and January 

1999 meetings, the LPRB voted to approve and recommend to this Court these 

proposed amendments. 

MINNESOTA RULES OF PROFESSIONAL CONDUCT 

Rule 1.8(a), MRPC. 

5. The LPRB recommends that Rule 18(a), h4RPC, be amended to clarify 

lawyers’ obligations when entering into a business transaction with or acquiring an 

ownership, possessory, security or other pecuniary interest adverse to a client. The 

amendments are intended to bring the rule into accord with reported decisions that cite 

the failure to advise the client to consider obtaining the advice of independent counsel 

as a violation. See In re Dillon, 371 N.W.2d 548 (Minn. 1985), and In re Pearson, 352 

N.W.2d 415 (Minn. 1984). The amendments also provide that the written consent be 

contained in a document separate from the transaction documents and specify the 

disclosures that must be made prior to consent. 

6. The LPRB requests that Rule 1.8(a), MRPC, be amended as follows: 

Rule 1.8. Conflict Of Interest: Prohibited Transactions 

(a) A lawyer shall not enter into a business transaction with a 
client or knowingly acquire an ownership, possessory, security or other 
pecuniary interest adverse to a client unless: 

m the client is notified in writing bv the lawyer that 
independent counsel should be considered and is given a reasonable 
opportunity to seek the advice of independent counsel in the transaction; 

(2) the transaction and terms on which the lawyer acquires the 
interest are fair and reasonable to the client and are fully disclosed and 
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transmitted in writing to the client in a manner which can be reasonably 
understood by the client 2 

. . 
3; and 

(3) the client consents to the transaction w ina 
document separate from the transaction documents that specifies: 

li) whether the lawyer is representinp or otherwise 
looking out for the client’s interests in the transaction; 

(ii) the nature of the lawyer’s conflicting interests, if 
any; and 

(iii) the reasonably foreseeable risks for the client 
from any conflict. 

(b) A lawyer shall not use information relating to representation 
of a client to the disadvantage of the client unless the client consents after 
consultation. 

(c) A lawyer shall not prepare an instrument giving the lawyer or 
a person related to the lawyer as parent, child, sibling, or spouse any 
substantial gift from a client, including a testamentary gift, except where 
the client is related to the donee. 

(d) Prior to the conclusion of representation of a client, a lawyer 
shall not make or negotiate an agreement giving the lawyer literary or 
media rights to a portrayal or account based in substantial part on 
information relating to the representation. 

(e) A lawyer shall not provide financial assistance to a client in 
connection with pending or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the 
repayment of which may be contingent on the outcome of the matter; 

(2) a lawyer representing an indigent client may pay court costs and 
expenses of litigation on behalf of the client; and 

(3) a lawyer may guarantee a loan reasonably needed to enable the 
client to withstand delay in litigation that would otherwise put substantial 
pressure on the client to settle a case because of financial hardship rather than on 
the merits, provided the client remains ultimately liable for repayment of the 
loan without regard to the outcome of the litigation and, further provided, that 
no promise of such financial assistance was made to the client by the lawyer, or 



by another in the lawyer’s behalf, prior to the employment of that lawyer by that 
client. 

(f) A lawyer shall not accept compensation for representing a client 
from one other than the client unless: 

(1) the client consents after consultation or acceptance of compensation 
from another is impliedly authorized by the nature of the representation; 

(2) there is no interference with the lawyer’s independence of 
professional judgment or with the client-lawyer relationship; and 

(3) information relating to representation of a client is protected as 
required by Rule 1.6. 

(g) A lawyer who represents two or more clients shall not participate in 
making an aggregate settlement of the claims of or against the clients, unless 
each client consents after consultation, including disclosure of the existence and 
nature of all the claims and of the participation of each person in the settlement. 

(h) A lawyer shall not make an agreement prospectively limiting the 
lawyer’s liability to a client for malpractice unless permitted by law and the client 
is independently represented in making the agreement, or settle a claim for such 
liability with an unrepresented client or former client without first advising that 
person in writing that independent representation is appropriate in connection 
therewith. 

(i) A lawyer related to another lawyer as parent, child, sibling or spouse 
shall not represent a client in a representation directly adverse to a person who 
the lawyer knows is represented by the other lawyer except upon consent by the 
client after consultation regarding the relationship. 

(j) A lawyer shall not acquire a proprietary interest in the cause of 
action or subject matter of litigation the lawyer is conducting for a client, except 
that the lawyer may: 

(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; 
and 

(2) contract with a client for a reasonable contingent fee in a civil case. 

(k) A lawyer shall not have sexual relations with a current client unless a 
consensual sexual relationship existed between them when the lawyer-client 
relationship commenced. For purposes of this paragraph: 
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(1) “Sexual relations” means sexual intercourse or any other intentional 
touching of the intimate parts of a person or causing the person to touch the 
intimate parts of the lawyer. 

(2) if the client is an organization, any individual who oversees the 
representation and gives instructions to the lawyer on behalf of the organization 
shall be deemed to be the client. In-house attorneys while representing 
governmental or corporate entities are governed by Rule 1.7(b) rather than by 
this rule with respect to sexual relations with other employees of the entity they 
represent. 

(3) this paragraph does not prohibit a lawyer from engaging in sexual 
relations with a client of the lawyer’s firm provided that the lawyer has no 
involvement in the performance of the legal work for the client. 

(4) if a party other than the client alleges violation of this paragraph, and 
the complaint is not summarily dismissed, the Director, in determining whether 
to investigate the allegation and whether to charge any violation based on the 
allegations, shall consider the client’s statement regarding whether the client 
would be unduly burdened by the investigation or charge. 

Rule 1.10, MRPC. 

7. The LPRB recommends that Rule 1.10(a) and (b), MRPC, be amended in 

order to coordinate the provisions of the rule regarding imputation of conflicts and 

screening with holdings in state and federal cases. In lenson v. Touche Ross G, Co., 335 

N.W.2d 720,732 (Minn. 1983), this Court upheld the lower court’s refusal to disqualify 

counsel stating that, under certain circumstances, screening “does not offend the 

appearance of professional proprieties under Canon 9.” See also EZ Paintr Corp. v. Pudco, 

Inc., 745 F.2d. 1459,1464 (Fed. Cir. 1984). The language of the amendments is intended 

to include the elements contained in Restatement offhe Law - The Law Governing Lawyers 

(March 29,1996, Proposed Final Draft No. 1). 

8. The LPRB requests that Rule 1.10, MRPC, be amended as follows: 

Rule 1.10. Imputed Disqualification: General Rule 

(a) Except as provided in this rule, WEhile lawyers are associated 
in a firm, none of them shall knowingly represent a client when any one of 
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them practicing alone would be prohibited from doing so by Rules 1.7, 
1.8(c), 1.9 or 2.2. 

(b) When a lawyer becomes associated with a firm, the firm may 
not knowingly represent a person in the same or a substantially related 
matter in which that lawyer, or a firm with which the lawyer was 
associated, had previously represented a client whose interests were are 

- materially adverse to that person and about whom the lawyer had 
acquired information protected by Rules 1.6 and 1.9(b) W 
~~WFMWF unless there is no reasonablv apparent risk that confidential 
information of the previously represented client will be used with 
material adverse effect on that client because: 

(1) any confidential information communicated to the lawyer is 
unlikelv to be significant in the subsequent matter; 

(2) the lawver is subiect to screening measures adequate to 
prevent disclosure of the confidential information and to prevent 
involvement bv that lawver in the representation; and 

(3) timely and adequate notice of the screening has been provided 
to all affected clients. 

(c) When a lawyer has terminated an association with a firm, the 
firm is not prohibited from thereafter representing a person with interests 
materially adverse to those of a client represented by the formerly 
associated lawyer unless: 

(1) the matter is the same or substantially related to that in which 
the formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected 
by Rules 1.6 and 1.9(b) that is material to the matter. 

(d) A disqualification prescribed by this Rule may be waived by 
the affected client under the conditions stated in Rule 1.7. 

Rule 1.15, MRPC. 

9. The LPRB recommends that Rule 1.15, MRPC, be amended to clarify its 

application to funds held by lawyers on behalf of third parties in connection with a 

representation; to clarify that earned fees and reimbursements for advanced expenses 

must be withdrawn from trust accounts within a reasonable time; and to delete 
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reference to credit unions as approved institutions for trust accounts. The clarification 

as to funds of third parties will bring the rule in accord with ABA Model Rule 1.15. The 

amendment requiring withdrawal of earned funds is a codification of the Court’s past 

holdings regarding commin gling. See, e.g., In re SeImer, 529 N.W.2d 684,686 (Minn. 

1995) and In re Modpetit, 528 N.W.2d 243,245 (Minn. 1995). The elimination of credit 

unions as approved institutions is required as a result of determination by the National 

Credit Union Administration that the funds held in a credit union account are not 

insured unless the owners of the funds are credit union members. 

10. The LPRB requests that Rule 1.15, MRPC, be amended as follows: 

Rule 1.15. Safekeeping Property 

(a) All funds of clients or third persons paid-&-held by a lawyer 
or law firm in connection with a representation shall be deposited in one 
or more identifiable interest bearing trust accounts as set forth in 
paragraphs (ed) through (fg). No funds belonging to the lawyer or law 
firm shall be deposited therein except as follows: 

(1) funds of the lawyer or law firm reasonably sufficient to pay 
service charges may be deposited therein. 

(2) funds belonging in part to a client or third person and in part 
presently or potentially to the lawyer or law firm must be deposited 
therein,- J 

(b) A lawyer must withdraw earned fees and any other funds 
belonging to the lawyer or the law firm from the trust account within a 
reasonable time after the fees have been earned or entitlement to the funds 
has been established and the lawyer must provide the client or third 
person with: (i) written notice of the time, amount and the purpose of the 
withdrawal; and (ii) an accounting: of the client’s or third person’s funds in 
the trust account. If the right of the lawver or law firm to receive funds 
from the account is disputed by the client or third person claiminq 
entitlement to the funds, the disputed portion shall not be withdrawn 
until the dispute is finally resolved. If the right of the lawver or law firm 
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to receive funds from the account is disputed after the funds have been 
withdrawn, the disputed portion must be restored to the account until the 
dispute is resolved. 

(bc) A lawyer shall: 

(1) promptly notify a client or third person of the receipt of the 
client’s or third person’s funds, securities, or other properties. 

(2) identify and label securities and properties of a client or third 
person promptly upon receipt and place them in a safe deposit box or 
other place of safekeeping as soon as practicable. 

(3) maintain complete records of all funds, securities, and other 
properties of a client or third person coming into the possession of the 
lawyer and render appropriate accounts to the client or third person 
regarding them. 

(4) promptly pay or deliver to the client or third person as 
requested bye&e& the funds, securities, or other properties in the 
possession of the lawyer which the client or third person is entitled to 
receive. 

(ed) Each trust account referred to in paragraph (a) shall be an 
interest bearing account in a bank, savings bank, trust company, savings 
and loan association, savings association, D or federally 
regulated investment company selected by a lawyer in the exercise of 
ordinary prudence. 

(de) A lawyer who receives client or third person funds shall 
maintain a pooled interest bearing trust account for deposit of e&en&funds 
that are nominal in amount or expected to be held for a short period of 
time. The interest accruing on this account, net of any transaction costs, 
shall be paid to the Lawyer Trust Account Board established by the 
Minnesota Supreme Court. 

(eQ All client or third person funds shall be deposited in the 
account specified in paragraph (de) unless they are deposited in a: 

(1) a-separate interest bearing trust account for the particular 
third person, client or client’s matter on which the interest, net of any 
transaction costs, will be paid to the client or third person; or 

(2) a-pooled interest bearing trust account with subaccounting 
which will provide for computation of interest earned by each client’s or 

8 



third person’s funds and the payment thereof, net of any transaction costs, 
to the client. 

(fg) In determining whether to use the account specified in 
paragraph (d) or an account specified in paragraph (ef), a lawyer shall 
take into consideration the following factors: 

(1) the amount of interest which the funds would earn during the 
period they are expected to be deposited; 

(2) the cost of establishing and administering the account, 
including the cost of the lawyer’s services; 

(3) the capability of financial institutions described in paragraph 
(ed) to calculate and pay interest to individual clients. 

(gh) Every lawyer engaged in private practice of law shall maintain 
or cause to be maintained on a current basis, books and records sufficient 
to demonstrate income derived from, and expenses related to, the 
lawyer’s private practice of law, and to establish compliance with 
paragraphs (a) through (eQ. The books and records shall be preserved for 
at least six years following the end of the taxable year to which they relate 
or, as to books and records relating to funds or property of clients or third 
persons, for at least six years after completion of the employment to which 
they relate. 

(hi) Every lawyer subject to paragraph (&) shall certify, in 
connection with the annual renewal of the lawyer’s registration and in 
such form as the Clerk of the Appellate Court may prescribe, that the 
lawyer or the lawyer’s law firm maintains books and records as required 

bY paragraph (&)- 

(ii) Lawyer trust accounts shall be maintained only in financial 
institutions approved by the Office of Lawyers Professional 
Responsibility. 

@) A financial institution shall be approved as a depository for 
lawyer trust accounts if it shall file with the Office of Lawyers Professional 
Responsibility an agreement, in a form provided by the Office, to report to 
the Office in the event any properly payable instrument is presented 
against a lawyer trust account containing insufficient funds, irrespective 
of whether or not the instrument is honored. The Lawyers Professional 
Responsibility Board shall establish rules governing approval and 
termination of approved status for financial institutions, and shall 
annually publish a list of approved financial institutions. No trust account 
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shall be maintained in any financial institution which does not agree to 
make such reports. Any such agreement shall apply to all branches of the 
financial institution and shall not be e canceled except upon (3) 
days notice in writing to the Office. 

(Id) The overdraft notification agreement shall provide that all 
reports made by the financial institution shall be in the following format: 

(1) In the case of a dishonored instrument, the report shall be 
identical to the overdraft notice customarily forwarded to the depositor, 
and should include a copy of the dishonored instrument, if such a copy is 
normally provided to depositors. 

(2) In the case of instruments that are presented against 
insufficient funds but which instruments are honored, the report shall 
identify the financial institution, the lawyer or law firm, the account 
number, the date of presentation for payment and the date paid, as well as 
the amount of overdraft created thereby. 

Such reports shall be made simultaneously with, and within the 
time provided by law for notice of dishonor, if any. If an instrument 
presented against insufficient funds is honored, then the report shall be 
made within (5) banking days of the date of presentation for payment 
against insufficient funds. 

(lm) Every lawyer practicing or admitted to practice in this 
jurisdict!& shall, as a condition thereof, be conclusively deemed to have 
consented to the reporting and production requirements mandated by this 
rule. 

(3 Nothing herein shall preclude a financial institution from 
charging a particular lawyer or law firm for the reasonable cost of 
producing the reports and records required by this rule. 

(I@ Definitions 

“Financial Institution” -includes banks, savings and loan 
associations, e savings banks and any other business or 
person which accepts for deposit funds held in trust by lawyers. 

“Properly payable” - refers to an instrument which, if presented in 
the normal course of business, is in a form requiring payment under the 
laws of this jurisdiction. 
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“Notice of dishonor” -refers to the notice which a financial 
institution is required to give, under the laws of this jurisdiction, upon 
presentation of an instrument which the institution dishonors. 

Rule 5.4, MRPC. 

11. The LPRB recommends that Rule 5.4, MRPC, be amended to allow non- 

lawyers to possess governance authority in law firms organized as Professional Firrns. 

This is intended to coordinate the provisions of the MRPC with the Minnesota 

Professional Firms Act. See Minn. Stat. Q 319B.09, subd. l(c). 

12. The LPRB requests that Rule 5.4, MRPC, be amended as follows: 

Rule 5.4. Professional Independence Of A Lawyer 

(a) A lawyer or law firm shall not share legal fees with a 
nonlawyer, except that: 

(1) an agreement by a lawyer with the lawyer’s firm, partner, or 
associate may provide for the payment of money, over a reasonable 
period of time after the lawyer’s death, to the lawyer’s estate or to one or 
more specified persons; 

(2) a lawyer who undertakes to complete unfinished legal 
business of a deceased lawyer may pay to the estate of the deceased 
lawyer the proportion of the total compensation which fairly represents 
the services rendered by the deceased lawyer; and 

(3) a lawyer or law firm may include nonlawyer employees in a 
compensation or retirement plan, even though the plan is based in whole 
or in part on a profit-sharing arrangement;: and 

(4) a lawyer who purchases the practice of a deceased, disabled or 
disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to 
the estate or other representative of that lawyer the agreed upon purchase 
price. 

(b) A lawyer shall not form a partnership with a nonlawyer if any 
of the activities of the partnership consist of the practice of law. 

(c) A lawyer shall not permit a person who recommends, 
employs, or pays the lawyer to render legal services for another to direct 
or regulate the lawyer’s professional judgment in rendering such legal 
services. 
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(d) A lawyer shall not practice with or in the form of a 
professional firm w or association authorized to practice law for 
a profit, if a nonlawyer: 

(1) Bwns any interest therein, except that a fiduciary 
representative of the estate of a lawyer may hold the stock or interest of a 
lawyer for a reasonable time during administration; 

. . 
(2) SP assesses 

governance authoritv, unless permitted bv the Minnesota Professional 
Firms Act; or 

(3) -has the right to direct or control the professional 
judgment of a lawyer. 

New Rule 5.7, MRPC. 

13. The LPRB recommends the adoption of new Rule 5.7, MRPC. This rule 

will establish standards for and provide guidance to lawyers who employ suspended, 

disbarred, or disability inactive lawyers in their practice by specifying what activities 

such a lawyer may and may not perform. 

14. The LPRB requests that this Court adopt Rule 5.7, MRPC, as follows: 

Rule 5.7. Employment Of Disbarred, Suspended, Or Involuntarily 
Inactive Lawvers 

(a) For purposes of this rule “employ” means to engage the 
services of another, including employees, agents, independent contractors 
and consultants, regardless of whether anv compensation is paid. 

fi) A lawyer shall not emplov, associate professionallv with, or 
aid a person the lawyer knows or reasonably should know has been 
disbarred, suspended, or placed on disabilitv inactive status bv order of 
the court to do anv of the followinp on behalf of the lawver’s client: 

(1) render legal consultation or advice to the client; 

(2) appear on behalf of a client in any hearing or proceeding or 
before any judicial officer, arbitrator, mediator, court, public agency, 
referee, magistrate, commissioner, or hearing officer unless the rules of the 
tribunal involved permit representation bv non-lawyers and the client has 
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been informed of the lawyer’s suspension, disbarment, or disabilitv 
inactive status; 

(3) appear as a representative of the client at a deposition or other 
discover-v matter; 

(4) negotiate or transact anv matter for or on behalf of the client 
with third parties; 

(5) receive, disburse or otherwise handle the client’s funds; or 

(6) engage in activities that constitute the practice of law. 

(c) A lawyer mav employ, associate professionallv with, or aid a 
disbarred, suspended, or disabilitv inactive lawyer to perform research, 
draftinp, clerical, or similar activities, including but not limited to: 

(1) legal work of a preparatory nature for the lawyer’s review, 
such as legal research, the gathering of information, drafting of pleadings, 
briefs, and other similar documents; 

/2) direct communication with the client or third parties 
reparding matters such as scheduling, billing, updates, information 
gathering, confirmation of receipt or sending of correspondence and 
messages; or 

/3) accompanying an active lawyer in attending a deposition or 
other discovery procedure for the limited purpose of providing clerical 
assistance to the active lawyer who will appear as the representative of the 
client. 

/d) Prior to or at the time of employme; a person the lawyer 
knows or reasonably should know is a disbarred, suspended, or disabilitv 
inactive lawyer, the lawyer shall serve upon the Office of Lawyers 
Professional Responsibility written notice of the employment, including a 
full description of such person’s current license status. The notice shall 
state that the suspended, disbarred, or disabilitv inactive lawyer shall not 
be employed to perform any of the activities prohibited bv paragraph (b). 

(e) Upon termination of the employment of the disbarred, 
suspended, or disabilitv inactive lawyer, the emploving lawyer shall 
promptlv serve upon the Office of Lawyers Professional Responsibility 
written notice of the termination. 
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RULES ON LAWYERS PROFESSIONAL RESPONSIBILITY 

Rules 6X and 6Y, RLPR. Pilot Mediation and Fee Arbitration Programs. 

15. The LPRB recommends that Rules 6X and 6Y, RLPR, be deleted. The pilot 

fee arbitration and pilot mediation programs have expired. The LPRB does not believe 

either program should be instituted permanently. 

16. The LPRB requests this Court to amend Rules 6X and 6Y, RLPR, as 

follows: 
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Rule 7(c), RLPR. Duration of Investigation. 

17. The LPRB recommends that Rule 7(c), RLPR, be amended to change the 

presumptive duration of an investigation from 45 to 90 days. At its June 1996 meeting, 

the LPRB passed a motion to petition this Court to amend Rule 7(c) when other rules 

are also presented for amendment. This recommendation is based on the fact that the 

average length of investigations conducted by district ethics committees is, and for 

several years has been, approximately 90 days. 

18. The LPRB requests this Court to amend Rule 7(c), RLPR, as follows: 

RULE 7. DISTRICT COMMITTEE INVESTIGATION 

(a) Assignment; assistance. The District Chair may investigate or 
assign investigation of the complaint to one or more of the Committee’s 
members, and may request the Director’s assistance in making the 
investigation. The investigation may be conducted by means of written 
and telephonic communication and personal interviews. 

(b) Report. The investigator’s report and recommendations shall 
be submitted for review and approval to the District Chair, the Chair’s 
designee or to a committee designated for this purpose by the District 
Chair, prior to its submission to the Director. The report shall include a 
recommendation that the Director: 

(1) Determine that discipline is not warranted; 

(2) Issue an admonition; 

(3) Refer the matter to a Panel; or 

(4) Investigate the matter further. 
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If the report recommends discipline not warranted or admonition, the 
investigator shall include in the report a draft letter of disposition in a 
format prescribed by the Director. 

(c) Time. The investigation shall be completed and the report 
made promptly and, in any event within 45 $Jj days after the District 
Committee received the complaint, unless good cause exists. If the report 
is not made within 45 90 days, the District Chair or the Chair’s designee 
within that time shall notify the Director of the reasons for the delay. If a 
District Committee has a pattern of responding substantially beyond the 
45 90 day limitation, the Director shall advise the Board and the Chair 
shall seek to remedy the matter through the President of the appropriate 
District Bar Association. 

(d) Removal. The Director may at any time and for any reason 
remove a complaint from a District Committee’s consideration by 
notifying the District Chair of the removal. 

(e) Notice to complainant. The Director shall keep the 
complainant advised of the progress of the proceedings. 

Rule 9(b) and (n), RLPR. Answer to Charges of Unprofessional Conduct and 
Recording of Panel Hearing. 

19. The LPRB recommends that Rule 9(b), RLPR, be amended to require the 

respondent to serve a written answer to the charges before the pre-hearing meeting. 

Currently, a written answer is not required. A written answer served before that 

meeting will allow the Director to know specifically what matters are, or are not, in 

dispute before the Director prepares and identifies affidavits and exhibits for exchange 

at the pre-hearing meeting. This will eliminate unnecessary work in preparing for 

issues that ultimately are not in dispute. This change should also expedite the 

pre-hearing meeting itself. The language of this rule is analogous to that in Rule 13(b), 

RLPR, which governs answers to petitions for disciplinary action. 

20. Rule 9(n), RLPR, would be amended to codify the current practice of using 

a court reporter, and not tape recording, to record Panel hearings. The language is 

analogous to that in Rule 14(d), RLPR, which governs hearings on petitions for 

disciplinary action. 
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21. The LPRB requests this Court to amend Rule 9(b) and (n), RLPR, as 

follows: 

RULE 9. PANEL PROCEEDINGS 

(a) Charges; setting pre-hearing meeting. If the matter is to be 
submitted to a Panel, the Director shall prepare charges of unprofessional 
conduct, assign them to a Panel by rotation, schedule a pre-hearing 
meeting, and notify the lawyer of: 

(1) The charges; 

(2) The name, address, and telephone number of the Panel 
Chair and Vice-Chair; 

(3) The time and place of the pre-hearing meeting; and 

(4) The lawyer’s obligation to appear at the time set unless 
the meeting is rescheduled by agreement of the parties or by order 
of the Panel Chair or Vice-Chair. 

(b) Arkrdssiettef: Answer to Charges. m 
B Not less than seven days before the pre-hearing 
meeting, the lawyer shall serve on the Director an answer to the charges. 
The answer may denv or admit any accusations or state anv defense or 
privilepe. 

(c) Request for admission. Either party may serve upon the 
other a request for admission. The request shall be made before the pre- 
hearing meeting or within ten days thereafter. The Rules of Civil 
Procedure for the District Courts applicable to requests for admissions 
govern, except that the time for answers or objections is ten days and the 
Panel Chair or Vice-Chair shall rule upon any objections. If a party fails to 
admit, the Panel may award expenses as permitted by the Rules of Civil 
Procedure for District Courts. 

(d) Deposition. Either party may take a deposition as provided 
by the Rules of Civil Procedure for the District Courts. A deposition 
under this Rule may be taken before the pre-hearing meeting or within ten 
days thereafter. The District Court of Ramsey County shall have 
jurisdiction over issuance of subpoenas and over motions arising from the 
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deposition. The lawyer shall be denominated by number or randomly 
selected initials in any District Court proceedings. 

(e) Pre-hearing meeting. The Director and the lawyer shall 
attend a pre-hearing meeting. At the meeting: 

(1) The parties shall endeavor to formulate stipulations of 
fact and to narrow and simplify the issues in order to expedite the 
Panel hearing; 

(2) Each party shall mark and provide the other party a 
copy of each affidavit or other exhibit to be introduced at the Panel 
hearing. The genuineness of each exhibit is admitted unless 
objection is served within ten days after the pre-hearing meeting. If 
a party objects, the Panel may award expenses of proof as 
permitted by the Rules of Civil Procedure for the District Courts. 
No additional exhibit shall be received at the Panel hearing without 
the opposing party’s consent or the Panel’s permission; and 

(3) The parties shall prepare a pre-hearing statement, 

(f) Setting Panel hearing. Promptly after the pre-hearing 
meeting, the Director shall schedule a hearing by the Panel on the charges 
and notify the lawyer of: 

(1) The time and place of the hearing; 

(2) The lawyer’s right to be heard at the hearing; and 

(3) The lawyer’s obligation to appear at the time set unless 
the hearing is rescheduled by agreement of the parties or by order 
of the Panel Chair or Vice-Chair. The Director shall also notify the 
complainant, if any, of the hearing’s time and place. The Director 
shall send each Panel member a copy of the charges, of any 
stipulations, and of the prehearing statement. Each party shall 
provide to each Panel member in advance of the Panel hearing, 
copies of all documentary exhibits marked by that party at the pre- 
hearing meeting, unless the parties agree otherwise or the Panel 
Chair or Vice-Chair orders to the contrary. 

(g) Referee probable cause hearing. Upon the certification of the 
Panel Chair and the Board Chair to the Court that extraordinary 
circumstances indicate that a matter is not suitable for submission to a 
Panel under this Rule, because of exceptional complexity or other reasons, 
the Court may appoint a referee with directions to conduct a probable 
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cause hearing acting as a Panel would under this Rule, or the Court may 
remand the matter to a Panel under this Rule with instructions, or the 
Court may direct the Director to file with this Court a petition for 
disciplinary action under Rule 12(a). If a referee is appointed to substitute 
for a Panel, the referee shall have the powers of a district court judge and 
Ramsey County District Court shall not exercise such powers in such case. 
If the referee so appointed determines there is probable cause as to any 
charge and a petition for disciplinary action is filed in this Court, the 
Court may appoint the same referee to conduct a hearing on the petition 
for disciplinary action under Rule 14. If a referee appointed under Rule 14 
considers all of the evidence presented at the probable cause hearing, a 
transcript of that hearing shall be made part of the public record. 

(h) Form of evidence at Panel hearing. The Panel shall receive 
evidence only in the form of affidavits, depositions or other documents 
except for testimony by: 

(1) The lawyer; 

(2) A complainant who affirmatively desires to attend; and 

(3) A witness whose testimony the Panel Chair or Vice- 
Chair authorized for good cause. If testimony is authorized, it shall 
be subject to cross-examination and the Rules of Evidence and a 
party may compel attendance of a witness or production of 
documentary or tangible evidence as provided in the Rules of Civil 
Procedure for the District Courts. The District Court of Ramsey 
County shall have jurisdiction over issuance of subpoenas, motions 
respecting subpoenas, motions to compel witnesses to testify or 
give evidence, and determinations of claims of privilege. The 
lawyer shall be denominated by number or randomly selected 
initials in any district court proceedings. 

(i) Procedure at Panel hearing. Unless the Panel for cause 
otherwise permits, the Panel hearing shall proceed as follows: 

(1) The Chair shall explain that the hearing’s purpose is to 
determine whether there is probable cause to believe that public 
discipline is warranted on each charge, and that the Panel will 
terminate the hearing on any charge whenever it is satisfied that 
there is or is not such probable cause (or, if an admonition has been 
issued under Rule 8(d)(2) or 8(e), that the hearing’s purpose is to 
deterrnine whether the panel should affirm the admonition on the 
ground that it is supported by clear and convincing evidence, 
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should reverse the admonition, or, if there is probable cause to 
believe that public discipline is warranted, should instruct the 
Director to file a petition for disciplinary action in this Court); 

(2) The Director shall briefly summarize the matters 
admitted by the parties, the matters remaining for resolution, and 
the proof which the Director proposes to offer thereon; 

(3) The lawyer may respond to the Director’s remarks; 

(4) The parties shall introduce their evidence in conformity 
with the Rules of Evidence except that affidavits and depositions 
are admissible in lieu of testimony; 

(5) The parties may present oral arguments; 

(6) The complainant may be present for all parts of the 
hearing related to the complainant’s complaint except when 
excluded for good cause; and 

(7) The Panel shall either recess to deliberate or take the 
matter under advisement. 

(j) Disposition. After the hearing, the Panel shall: 

(1) If the hearing was held on charges of unprofessional 
conduct 

(i) determine that there is not probable cause to 
believe that public discipline is warranted; or 

(ii) if it finds probable cause to believe that public 
discipline is warranted, instruct the Director to file in this 
Court a petition for disciplinary action. The Panel shall not 
make a recommendation as to the matter’s ultimate 
disposition; or 

(iii) if it concludes that the attorney engaged in 
conduct that was unprofessional but of an isolated and non- 
serious nature, the Panel shall state the facts and conclusions 
constituting unprofessional conduct and issue an 
admonition. 

(2) If the hearing was on a lawyer’s appeal of an 
admonition issued under Rule 8(d)(2), the Panel shall affirm or 
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reverse the admonition, or, if there is probable cause to believe that 
public discipline is warranted, instruct the Director to file a petition 
for disciplinary action in this Court. 

(k) Notification. The Director shall notify the lawyer, the 
complainant, if any, and the District Committee, if any, that has the 
complaint, of the Panel’s disposition. The notification to the complainant, 
if any, shall inform the complainant of the right to petition for review 
under subdivision (1). If the Panel affirmed the Director’s admonition, the 
notification to the lawyer shall inform the lawyer of the right to appeal to 
the Supreme Court under subdivision (m). 

(1) Complainant’s petition for review. If not satisfied with the 
Panel’s disposition, the complainant may within 14 days file with the 
Clerk of the Appellate Courts a petition for review. The clerk shall notify 
the respondent and the Board Chair of the petition. The respondent shall 
be denominated by number or randomly selected initials in the 
proceeding. This Court will grant review only if the petition shows that 
the Panel acted arbitrarily, capriciously, or unreasonably. If the Court 
grants review, it may order such proceedings as it deems appropriate. 
Upon conclusion of such proceedings, the Court may dismiss the petition 
or, if it finds that the Panel acted arbitrarily, capriciously, or unreasonably, 
remand the matter to the same or a different Panel, direct the filing of a 
petition for disciplinary action, or take any other action as the interest of 
justice may require. 

(m) Respondent’s appeal to Supreme Court. The lawyer may 
appeal a Panel’s affirmance of the Director’s admonition or an admonition 
issued by a Panel by filing a notice of appeal and seven copies thereof 
with the Clerk of Appellate Courts and by serving a copy on the Director 
within 30 days after being notified of the Panel’s action. The respondent 
shall be denominated by number or randomly selected initials in the 
proceeding. This Court may review the matter on the record or order 
such further proceedings as it deems appropriate. Upon conclusion of 
such proceedings, the Court may either affirm the decision or make such 
other disposition as it deems appropriate. 

(n) 
. . 

Manner of recording. 1 

J The Director shall 
arrange for a court reporter to make a record of the proceedings as in civil 
cases. 
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(0) Panel Chair authority. Requests or disputes arising under 
this Rule before the Panel hearing commences may be determined by the 
Panel Chair or Vice-Chair. For good cause shown, the Panel Chair or 
Vice-Chair may shorten or enlarge time periods for discovery under this 
Rule. 

Rule 14(e) and (g), RLPR. Referee FindinPs, Conclusions and Recommendations, and 
Supreme Court Briefs. 

22. The LPRB recommends that Rule 14(e), RLPR, be amended to make 

express that if either party orders a transcript of a referee hearing, then both parties may 

challenge the referee’s findings of fact and/or conclusions of law. 

23. This amendment arises out of two recent cases in which the respondent 

ordered and paid for the transcript. Respondent then filed an initial brief setting forth 

challenges to the findings and conclusions. The Director then filed his brief, also 

challenging one or more findings or conclusions. In the reply brief and at oral 

argument, respondent claimed that because the Director had not ordered and paid for 

the transcript, he could not contest the findings or conclusions. The Court did not 

expressly rule on this issue in either case. 

24. The amendment reflects the fairer practice. Attorney disciplinary matters 

differ from civil proceedings in that the Supreme Court is the court of original 

jurisdiction. The ordering of a transcript pursuant to Rule 14(e), RLPR, does not 

“freeze” the issues presented to the Court but rather simply prevents the referee’s 

findings and conclusions from being deemed conclusive. The “non-conclusive” 

findings and conclusions ought, in fairness, be nonconclusive for all parties to the 

proceedings. Unlike the Rules of Civil Appellate Procedure, the Rules on Lawyers 

Professional Responsibility do not provide for cross or conditional appeals or require 

any party to file a statement of the case identifying issues to be raised. One challenging 

findings need not identify challenged findings or conclusions until that party files its 

brief. See also Rule 103.04, Minnesota Rules of Civil Appellate Procedure, which permits 

appellate court review of any matter as the interests of judgment may require. 
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25. Rule 14(e), RLPR, would also be amended to clarify the responsibility for 

payment of the transcript. This amendment arises out of a recent case in which the 

respondent ordered a transcript but claimed that he need only pay for (1) the original 

and (2) at one-fourth the charge, on the ground that with “depo squish” four transcript 

pages could be put on to one sheet of paper, and he should be only charged per sheet of 

paper. This Court rejected that claim. This amendment will codify the Court’s order, 

26. Rule 14(g), RLPR, would be changed to clarify for this Court, the Director 

and all persons who appear as respondents or their counsel, the practice this Court 

currently prefers in the covering of the briefs. The language is analogous to that in Rule 

of Civil Appellate Procedure 132.01, subd. 2. 

27. The LPRB requests this Court to amend Rule 14(e) and (g), RLPR. 

RULE 14. HEARING ON PETITION FOR DISCIPLINARY ACTION 

(a) Referee. This Court may appoint a referee with directions to 
hear and report the evidence submitted for or against the petition for 
disciplinary action. 

(b) Conduct of hearing before referee. Unless this Court 
otherwise directs, the hearing shall be conducted in accordance with the 
Rules of Civil rrocedure applicable to district courts and the referee shall 
have all the powers of a district court judge. 

(c) Subpoenas. The District Court of Ramsey County shall issue 
subpoenas. The referee shall have jurisdiction to determine all motions 
arising from the issuance and enforcement of subpoenas. 

(d) Record. The referee shall appoint a court reporter to make a 
record of the proceedings as in civil cases. 

(e) Referee’s findings, conclusions, and recommendations. The 
referee shall make findings of fact, conclusions, and recommendations, file 
them with this Court, and notify the respondent and the Director of them. 
Unless the respondent or Director, within ten days, orders a transcript and 
so notifies this Court, the findings of fact and conclusions shall be 
conclusive. If either the respondent or the Director so orders a transcript, 
then none of the findings of fact or conclusions shall be conclusive, and 
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either party may challenpe any findings of fact or conclusions. One 
ordering a transcript within ten days of the date the transcript is ordered 
shall file with the clerk of appellate courts a certificate as to transcript 
signed by the court reporter. The certificate shall contain the date on 
which the transcript was ordered, the estimated completion date (which 
shall not exceed 30 days from the date the transcript was ordered), and a 
statement that satisfactory financial arrangements have been made for the 
transcription. One ordering a transcript shall order and pav for an 
original transcript for the Court plus two copies, one copy for the 
respondent and one for the Director. One ordering a transcript shall 
specify in the initial brief to the Court the referee’s findings of fact, 
conclusions and recommendations that are disputed. 

(f) Panel as referee. Upon written agreement of an attorney, the 
Panel Chair and the Director, at any time, this Court may appoint the 
Panel which is to conduct or has already conducted the probable cause 
hearing as its referee to hear and report the evidence submitted for or 
against the petition for disciplinary action. Upon such appointment, the 
Panel shall proceed under Rule 14 as the Court’s referee, except that if the 
Panel considers evidence already presented at the Panel hearing, a 
transcript of the hearing shall be made part of the public record. The 
District Court of Ramsey County shall continue to have the jurisdiction 
over discovery and subpoenas in Rule 9(d) and (h). 

(g) Hearing before Court. This Court within ten days of the 
referee’s findings, conclusions and recommendations, shall set a time for 
hearing before this Court. The order shall specify times for briefs and oral 
arguments. In all matters in which the Director seeks discipline, the cover 
of the main brief of the Director shall be blue; the main brief of the 
respondent, red; and any replv brief shall be pray. In a matter in which 
reinstatement is sought pursuant to Rule 18 of these Rules, the cover of the 
respondent’s main brief shall be blue; that of the main brief of the 
Director, red; and that of any replv brief, gray. The matter shall be heard 
upon the record, briefs, and arguments. 

Rule 18(a), RLPR. Fee for a Petition for Reinstatement. 

28. The LPRB recommends that Rule 18(a), RLPR, be amended to require 

persons who file a petition for reinstatement to pay a $300 fee. This is the fee required 

to be paid by persons who repeat the bar examination because they did not pass their 

previous examination. Rule 105D, Rules of the State Board of Law Examiners for 

Admission to the Bar. This situation and fee appear to be most analogous to the 
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situation of a person applying for reinstatement to the practice of law after suspension 

or disbarment. 

29. The LPRB requests this Court to amend Rule 18(a), RLPR, as follows: 

RULE 18. REINSTATEMENT 

(a) Petition for reinstatement. A petition for reinstatement to 
practice law shall be served upon the Director and the President of the 
State Bar Association. The original petition, with proof of service, and 
seven copies, shall then be filed with this Court. Together with the 
petition served upon the Director’s Office, a petitioner seeking 
reinstatement shall pay to the Director a fee of $300. 

(b) Investigation; report. The Director shall investigate and 
report the Director’s conclusions to a Panel. 

(c) Recommendation. The Panel may conduct a hearing and 
shall make its recommendation. The recommendation shall be served 
upon the petitioner and filed with this Court. 

(d) Hearing before Court. There shall be a hearing before this 
Court on the petition unless otherwise ordered by this Court. This Court 
may appoint a referee. If a referee is appointed, the same procedure shall 
be followed as under Rule 14. 

(e) General requirements for reinstatement. 

(1) Unless such examination is specifically waived by this 
Court, no lawyer ordered reinstated to the practice of law after 
having been disbarred by this Court shall be effectively reinstated 
until the lawyer shall have successfully completed such written 
examinations as maybe required of applicants for admission to the 
practice of law by the State Board of Law Examiners. 

(2) No lawyer ordered reinstated to the practice of law 
after having been suspended or transferred to disability inactive 
status by this Court, and after petitioning for reinstatement under 
subdivision (a), shall be effectively reinstated until the lawyer shall 
have successfully completed such written examination as may be 
required for admission to the practice of law by the State Board of 
Law Examiners on the subject of professional responsibility. 
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(3) Unless specifically waived by this Court, any lawyer 
suspended for a fixed period of ninety (90) days or less, and any 
suspended lawyer for whom the Court waives the requirements of 
subdivisions (a) through (d), must, within one year from the date of 
the suspension order, successfully complete such written 
examination as may be required for admission to the practice of 
law by the State Board of Law Examiners on the subject of 
professional responsibility. Except upon motion and for good 
cause shown, failure to successfully complete this examination 
shall result in automatic suspension of the lawyer effective one year 
after the date of the original suspension order. 

(4) Unless specifically waived by this Court, no lawyer 
shall be reinstated to the practice of law following the lawyer’s 
suspension, disbarment, or transfer to disability inactive status by 
this Court until the lawyer shall have satisfied (1) the requirements 
imposed under the rules for Continuing Legal Education on 
members of the bar as a condition to a change from a restricted to 
an active status and (2) any subrogation claim against the lawyer by 
the Client Security Board. 

(f) Reinstatement by affidavit. Unless otherwise ordered by this 
Court, subdivisions (a) through (d) shall not apply to lawyers who have 
been suspended for a fixed period of ninety (90) days or less. Such a 
suspended lawyer, and any suspended lawyer for whom the Court waives 
the requirements of subdivisions (a) through (d), may apply for 
reinstatement by filing an affidavit with the Clerk of Appellate Courts and 
the Director, stating that the suspended lawyer has complied with Rules 
24 and 26 of these rules, is current in Continuing Legal Education 
requirements, and has complied with all other conditions for 
reinstatement imposed by the Court. After receiving the lawyer’s 
affidavit, the Director shall promptly file a proposed order and an 
affidavit regarding the lawyer’s compliance or lack thereof with the 
requirements for reinstatement. The lawyer shall not resume the practice 
of law unless and until this Court issues a reinstatement order. 

Rule 19(b), RLPR. Collateral Estoppel Effect of Prior Disciplinarv Proceedings. 

30. The LPRB recommends adoption of a new Rule 19(b)(2), RLPR, to permit 

the collateral estoppel effect of prior disciplinary proceedings where the prior matter 

was dismissed to apply only to matters which were investigated. This amendment 

arises out of a recent lawyer discipline case. While that case was pending, another 
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complaint against the respondent was filed with the Director’s Office. That complaint 

alleged the respondent had suggested the client fabricate a claim. Included in that 

complaint was a tape recording of a conversation between the respondent and the 

complainant in which the suggestion was made. Some years previously the 

complainant had filed a complaint against the respondent concerning other issues. 

Included with that complaint was the tape recording with the improper suggestion. 

That prior complaint had been dismissed by the Director without investigation. At the 

referee hearing in the recent public disciplinary proceeding, the referee found that the 

Director was precluded from bringing a claim alleging that the improper suggestion of 

fabrication violated the Rules of Professional Conduct because the Director had 

knowledge of the allegation some years previously but did not pursue it at that time. 

The referee did consider the matter, however, as aggravation of the other proven 

allegations of fraud in that case. The Court adopted the referee’s treatment of the prior 

complaint. 

31. The LPRB requests this Court to amend Rule 19(b), RLPR, as follows: 

RULE 19. EFFECT OF PREVIOUS PROCEEDINGS 

(a) Criminal conviction. A lawyer’s criminal conviction in any 
American jurisdiction, even if upon a plea of nolo contendere or subject to 
appellate review, is, in proceedings under these Rules, conclusive 
evidence that the lawyer committed the conduct for which the lawyer was 
convicted. The same is true of a conviction in a foreign country if the facts 
and circumstances surrounding the conviction indicate that the lawyer 
was accorded fundamental fairness and due process. 

(b) Disciplinary proceedings. 

(1) Conduct previously consiakred and investinated where 
discipline was not warranted. Conduct considered in previous lawyer 
disciplinary proceedings of any jurisdiction is inadmissible if it was 
determined in the proceedings that discipline was not warranted, 
except to show a pattern of related conduct the cumulative effect of 
which constitutes an ethical violation, except as provided in 
subsection (b)(2). 
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(2) Conduct previouslv considered where no investiaation was 
taken and discipline was not warranted. Conduct in previous lawyer 
disciplinary proceedings of any jurisdiction which was not 
investigated is admissible, even if it was determined in the 
proceedings without investigation that discipline was not 
warranted. 

#(3J Previousjinding. A finding in previous disciplinary 
proceedings that a lawyer committed conduct warranting 
discipline is, in proceedings under these Rules, conclusive evidence 
that the lawyer committed the conduct. 

f3)(4J Previous discipline. The fact that the lawyer received 
discipline in previous disciplinary proceedings is admissible to 
determine the nature of the discipline to be imposed, but is not 
admissible to prove that a violation occurred and is not admissible 
to prove the character of the lawyer in order to show that the 
lawyer acted in conformity therewith; provided, however, that 
evidence of such prior discipline may be used to prove: 

(i) A pattern of related conduct, the cumulative effect 
of which constitutes a violation; 

(ii) The current charge (e.g., the lawyer has continued 
to practice despite suspension); 

(iii) For purposes of impeachment (e.g., the lawyer 
denies having been disciplined before); 

(iv) Motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 

(c) Stipulation. Unless the referee or this Court otherwise directs 
or the stipulation otherwise provides, a stipulation before a Panel remains 
in effect at subsequent proceedings regarding the same matter before the 
referee or this Court. 

(d) Panel proceedings. Subject to the Rules of Civil Procedure for 
District Courts and the Rules of Evidence, evidence obtained through a 
request for admission, deposition, or hearing under Rule 9 is admissible in 
proceedings before the referee or this Court. 

(e) Admission. Subject to the Rules of Evidence, a lawyer’s 
admission of unprofessional conduct is admissible in proceedings under 
these Rules. 
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Conclusion. 

Based upon the foregoing, petitioner Lawyers Professional Responsibility Board 

respectfully recommends and requests this Honorable Court to amend the Minnesota 

Rules of Professional Conduct and the Rules on Lawyers Professional Responsibility as 

set forth above. 

Dated: ,1999. 

Respectfully submitted, 

RESPONSIBILITY BOARD 
Attorney No. 6502X 
25 Constitution Avenue, Suite 105 
St. Paul, MN 55155-1500 
(651) 296-3952 

DIRECTOR OF THE OFFICE OF LAWYERS 
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Attorney No. 17267 
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